
IN THE UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA

____________________________________
)

ELOUISE PEPION COBELL, et al., )
)

Plaintiffs, ) Civil Action No. 96-1285 (JR)
)

v. )
)

DIRK KEMPTHORNE, Secretary of )
the Department of the Interior, )
et al., )

)
Defendants. )

____________________________________)

DEFENDANTS’ RESPONSE TO PLAINTIFFS’ 
MAY 18, 2007 REQUEST FOR PRODUCTION 

In accordance with the instructions of the Court at the May 14, 2007 status hearing and

Rules 26 and 34 of the Federal Rules of Civil Procedure, Defendants submit this response

(“Response”) to Plaintiffs’ Request for Production, which was filed on May 18, 2007 [Dkt. 3326]

(“Plaintiffs’ RFP”).  During the status hearing, Plaintiffs assured the Court that their “view of

discovery is not broad.”  Tr. at 71 (May 14, 2007) [Dkt. 3328].  The Court expressed concern that

discovery could “eat up most of the time that we all have to get ready for this trial in October,”

Tr. at 73, but invited Plaintiffs “to prepare a . . . not broad request for production of documents,”

and directed Defendants to file their objections so document discovery could be considered at the

next hearing on June 18, 2007.  Tr. at 75.  This Response contains Defendants’ objections as

requested by the Court, together with an explanation of our principal objections and, where

appropriate, evidence supporting our objections.  Defendants respectfully submit that the

requested discovery should be denied for the reasons set forth below.  



1     Mindful of the Court’s expressed desire to address Plaintiffs’ discovery requests and
Defendants’ objections at the next status conference on June 18, 2007 and to avoid unnecessary
motion practice, Defendants are not formally moving to quash Plaintiffs’ RFP.  Nevertheless, the
detailed grounds set forth in this Response for Defendants’ asserted objections, as well as the
attached supporting materials, provide ample basis for the Court to deny sua sponte all discovery
sought by Plaintiffs’ RFP. 
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ARGUMENT

Despite assurances to the contrary, Plaintiffs’ RFP seeks a massive document production. 

The request is sweeping in scope, unlimited in time, and poses several unduly burdensome tasks. 

Much of the information sought is utterly irrelevant to any aspect of the hearing slated for

October 10, 2007, and the few topics that are relevant will be adequately covered by documents in

the Administrative Record.  Moreover, the breadth of Plaintiffs’ RFP would as a practical matter

require postponement of the October hearing until responsive documents could be produced.  For

these reasons and the other grounds set forth in this Response, Defendants object to Plaintiffs’

RFP and respectfully urge the Court to quash the request in its entirety.1

For the Court’s convenience in understanding Defendants’ objections to the requested

discovery and as an aid to consideration of these issues at the next status conference, Defendants

have organized their Response somewhat differently than the ordinary response to a document

discovery request under Rule 34.  The Response is divided into two principal parts.  The first 

addresses four main categorical objections that militate strongly against all or a substantial

portion of the requested discovery.  The second part contains a detailed item-by-item response to

each enumerated request.  All of the categorical objections set forth in Part I should be viewed as

an integral part of each individual response that follows in Part II.  Should the Court rule in



2     The provision of such documents as part of the AR, however, is not to be construed
as  a production made in response to Plaintiffs’ RFP.
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Defendants’ favor on the Part I objections, there should be little or no need to consider the

additional, more individualized objections set out in Part II.  

I. THE COURT SHOULD DENY PLAINTIFFS’ DISCOVERY REQUESTS

A. Plaintiffs Make No Showing To Warrant Additional Discovery, Where
Jurisdiction of the Court Rests Upon The Administrative Procedure Act

1. Interior Defendants Will File An Administrative Record That Addresses
The Few Relevant Topics For Which Plaintiffs Seek Discovery

The Department of the Interior is compiling the Administrative Record (“AR”) which will

be filed with the Court and made available to Plaintiffs well in advance of the October 10, 2007

hearing.  Following a review of Plaintiffs’ RFP, the Interior Defendants have determined that they

expect to provide documents in the AR that will be responsive to the following enumerated items

in Plaintiffs’ RFP:  Request Nos. 5, 6 (in part), 10, and 18.  The Interior Defendants also plan to

include in the AR the following items sought by Request No. 20, as listed on Plaintiffs’ 

Appendix C:  Items 1, 2, 5, 8, 10, 11, 13-17, 21-23, 25, and 26 (for trust financials only).2 

Defendants respectfully submit that the materials included in the AR are the only documents

relevant for purposes of the hearing set for October 10, 2007.  

2. Plaintiffs Have Not Demonstrated A Need for Discovery Going Beyond the
Administrative Record

The Court has indicated that it may deviate from a pure judicial review made upon the

Administrative Record, given the history of this litigation.  See Tr. at 43 (stating that it is “much

too late in the game for an APA paper review of everything” and noting possibility of expert



3     To the extent the District Court previously allowed some discovery in this case, see
Cobell v. Norton, 226 F.R.D. 67 (D.D.C. 2005), we submit those previous decisions are no
longer controlling, because the underlying rationale was later rejected by the Court of Appeals,
Cobell, 455 F.3d at 317. 
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testimony).  Defendants acknowledge and respect the Court’s view, but we respectfully submit

that, as the Court determines the shape of the upcoming proceeding, it should conform to APA

procedure as much as possible unless an identifiable and well-founded reason for departing from

the established route to adjudication is clearly demonstrated.  Because Plaintiffs’ complaint and

the Court’s authority to hear Plaintiffs’ claims rest on the Administrative Procedure Act (“APA”),

see Cobell v. Kempthorne, 455 F.3d 301, 304 (D.C. Cir. 2006); Cobell v. Babbitt, 30 F. Supp. 2d

24, 31-33 (D.D.C. 1998), APA procedure should serve as the default rule for the case. 

The law is well-settled that discovery is ordinarily not permitted in an APA case.  Only

two acknowledged exceptions exist:  (1) where there has been a strong showing of bad faith or

improper behavior, or (2) “the rare case in which the record is so bare as to frustrate effective

judicial review.”  Community for Creative Non-Violence v. Lujan, 908 F.2d 992, 997-98 (D.C.

Cir. 1990) (citing Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402 (1971)).  Thus,

discovery should be disfavored unless Plaintiffs make a strong showing of need.3  See also

Commercial Drapery Contractors, Inc. v. United States, 133 F.3d 1, 7 (D.C. Cir. 1998).  

3. Plaintiffs’ New Document Requests Neither Demonstrate A Need For
Additional Discovery Nor Indicate Its Relevance

In their new document request, Plaintiffs ignore all APA case precedent disfavoring

discovery and abandon any common sense understanding of a “not broad” request, opting instead

for extensive document discovery from Defendants.  Tellingly, Plaintiffs’ broad discovery

demand contains not one proffer to justify the scope of any request or its relevance to either the



4     See infra Part I. C. 

5     See infra notes 22 and 23.
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October hearing or this case.  As Defendants demonstrate below, much of what Plaintiffs now

seek lies well beyond any reasoned application of Federal Rule of Civil Procedure 26.  It also

defies boundaries on relevance that the Court has previously drawn.  See Cobell v. Norton, 226

F.R.D. 67, 79-80 (D.D.C. 2005) (denying discovery of asset management matters).  In several

instances, the requests would impose withering search and production obligations on Defendants

and most likely delay the October hearing.4  In some cases, Plaintiffs are demanding production

of documents from Defendants that are available to anyone as public records.  For still other

requests, the documents sought are either already in Plaintiffs’ possession (with some requested

documents even offered through Plaintiffs’ own website5) or were made available to Plaintiffs for

inspection years ago, without Plaintiffs ever availing themselves of the opportunity.  When the

 improper requests are set aside, what remains is a subset of relevant documents that the Interior

Defendants plan to include as part of their AR.  Plaintiffs will receive these documents when the

AR is filed, and that disclosure negates any remaining justification Plaintiffs might muster in

favor of their discovery request, particularly in view of the APA origins of the case.



6     Defendants’ class action scope objection, as set out above, applies to Request Nos.
1-6, 9, 11-13, 15-17, 19, and 20 (Appendix C, Item 25).

7     See, e.g., Plaintiffs’ Brief Regarding the Nature and Scope of the Historical
Accounting and Exclusions from Defendants’ Historical Accounting Plan at 10 n.6 (filed May
29, 2007) [Dkt. 3331].

8     Memorandum and Order of March 5, 2003 at 9-10 [Dkt. 1864].

9     Mildred Cleghorn died on April 15, 1997, and her interests have since been
represented informally by her daughter and executrix, Penny Cleghorn.  See Plaintiffs’
Memorandum of Supplemental Information at 1-2 (March 22, 1999) [Dkt. 221] (“Mildred
Cleghorn has died.  Penny Cleghorn, her daughter, has now been appointed as her executrix and
should be substituted as a plaintiff in  that capacity.”)  Defendants do not know whether
circumstances are now appropriate for Penny Cleghorn to be formally substituted for her mother
as a party-plaintiff pursuant to Federal Rule of Civil Procedure 25(a).
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B. The Highly Individualized Discovery Plaintiffs Seek Is Contrary To The Class
Action Scheme That Plaintiffs Have Elected To Use

Several of Plaintiffs’ request seek discovery of huge volumes of documents that are

relevant, if at all, only to individual IIM beneficiaries who may or may not be unnamed members

of the plaintiff class.  Several of Plaintiffs’ requests6  seek this sort of information, but little of it is

likely relevant to more than one person.  Plaintiffs claim that there are “over 500,000” IIM

beneficiaries,7 but even if that claim were accurate, there are not 500,000 co-plaintiffs in this case. 

The only co-plaintiff parties before the Court are the five named individual plaintiffs.  More than

ten years ago, the Court certified the five named individual party-plaintiffs to proceed as

representatives on behalf of a class of IIM account holders.  Order Certifying Class Action

(February 4, 1997) [Dkt. 27].  In 2003, the Court removed Earl Old Person as a class

representative on Plaintiffs’ own motion,8 so there are now just four representative plaintiffs for

the entire class:  Elouise Pepion Cobell, Mildred Cleghorn,9 Thomas Maulson, and James Louis

LaRose.  See generally Plaintiffs’ Revised Memorandum of Points and Authorities In Support of
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Motion for Class Certification at 10-13 (January 14, 1997) [Dkt. 21].  As a certified class action,

the claims of the four class representatives stand as Plaintiffs’ chosen vehicle through which the

claims of all class members will be judged or resolved.  See generally Hansberry v. Lee, 311 U.S.

32, 41 (1940) (“[T]he judgment in a ‘class’ or ‘representative’ suit, to which some members of

the class are parties, may bind members of the class or those represented who were not made

parties to it.”); Geoffrey B. Hazard, The Effect of the Class Action Device Upon the Substantive

Law, 58 F.R.D. 307, 310 (1973) (“unique characteristic [of the class action] is the assertion that a

large number of individuals . . . should be considered essentially as one”).  Thus, those claims

should be the focal point of any discovery by Plaintiffs. 

Considering the representative vehicle Plaintiffs elected to prove their own case,

individualized discovery into unnamed class member accounts is neither necessary nor even

relevant to the class proceeding, especially given the limited interim review that the Court has set

for October 10, 2007.  Unnamed account holders are not co-plaintiffs, nor are they jointly

pursuing their own claims in this case.  To the contrary, it would destroy the very efficiency of

conducting this case as a class action if such individual issues were injected into the case. 

Consequently, discovery that concerns specific transactions or circumstances involving accounts

of unnamed account holders is not needed for purposes of the October hearing. 

Plaintiffs’ RFP is therefore improper to the extent it seeks discovery inconsistent with the

class action nature of this case.  This objection applies to several requests in Plaintiffs’ RFP, but

Request No. 1 amply illustrates the merit of Defendants’ class action scope objection. In Request

No. 1, Plaintiffs seek “all documents, records, and tangible things” that “refer to or relate to the



10     Although Plaintiffs’ Appendix A, attached to their request, lists forty names, the last
two names on that list appear to be duplicates.

11     The full text of Request No. 1 is: “Produce all documents, records, and tangible
things which embody, refer to or relate to the IIM accounts of the selected IIM beneficiaries
listed in Appendix ‘A’ to this Request and their predecessors-in-interest, including, without
limitation, all documents reflecting the land, title, ownership interests, statements and
disbursements for all allotments for which any of the individuals on Appendix ‘A’ have or had a
beneficial interest.”  Plaintiffs’ RFP at 1.

12     Class membership cannot be assumed.  The class certified over a decade ago by the
Court does not include every IIM account holder nor every owner of allotted land.  For example,
a land owner who never had an IIM account interest is not a class member; nor is a person who
first became an IIM account holder after the date of class certification.  The class is instead
clearly defined as a “plaintiff class consisting of present and former beneficiaries of Individual
Indian Money accounts (exclusive of those who prior to the filing of the Complaint herein had
filed actions on their own behalf alleging claims included in the Complaint).”  Order Certifying
Class Action at 2-3 (February 4, 1997) [Dkt. 27]. 
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IIM accounts” of thirty-eight individuals listed only by name on Appendix A to Plaintiffs’ RFP,10

as well as to accounts of all “predecessors-in-interest” of any persons named in Appendix A.  The

request seeks “without limitation, all documents reflecting the land, title, ownership interests,

statements and disbursements for all allotments” relating to “the individuals on Appendix ‘A.’”11 

Although flawed in several other respects (as demonstrated infra, Part II. B.), Request No. 1

encompasses thousands upon thousands of pages of transaction records and related

documentation.  Plaintiffs baldly assert that these people are “IIM beneficiaries,” but they provide

no evidence of that status, no account number, not even an address.  There is no allegation that

these claimed “beneficiaries” are even members of the class as defined.12  Defendants (and the

Court) are also left to divine who the predecessors are and their number.  

More important, however, not one person named in Plaintiffs’ Appendix A is a named

party-plaintiff.  Wherever the requests lack a nexus to the claims of a representative party-

plaintiff, Plaintiffs’ RFP veers off sharply into irrelevance.  No one on Appendix A has an



13     We assume here, for sake of argument, that those listed on Plaintiffs’ Appendix A
are actually class members in this case, but the record lacks even this fundamental proof.

14     The change in focus is particularly odd when one considers that Plaintiffs already
have had access to much, if not all, of the corresponding documentation for the named plaintiffs
and their predecessors as a result of the Paragraph 19 exercise. 
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individual claim before the Court.  The merits of their claims are wedded to the pending outcome

of the claims of the representative party-plaintiffs.  Thus, the request is neither relevant to a claim

or defense of any party nor reasonably calculated to lead to admissible evidence.  

Moreover, the Court’s consideration of such individual claims would do violence to the

class action procedure.  Each of the four class representatives’ claims has been considered and

found to be typical of the class as a whole, but no such assurance comes with anyone named in

Plaintiffs’ Appendix A.  Because “typicality” is a prerequisite to class action treatment and

because each class representative must be adjudged “adequate” to represent the class under Rule

23, Fed. R. Civ. P. 23(a), consideration of claims belonging individually to unnamed class

members13 places the entire class proceeding in jeopardy.  See General Tel. Co. of Southwest v.

Falcon, 457 U.S. 147, 158 (1982) (“it was error for the District Court to presume that

respondent’s claim was typical of other claims”).  In the ten years since certification of the class,

Plaintiffs have never moved to amend their Complaint or to add new individuals as party-

plaintiffs, and they tender no reason for ignoring the accounts of their chosen class representatives

here.14  Either the class representation Plaintiffs have had for all this time is adequate and

discovery should proceed accordingly, or Plaintiffs should have sought to amend their Complaint,

as well as the class certification order, long ago in order to assure adequate class representation. 

As presently constituted, however, Request Nos. 1-6, 9, 11-13, 15-17, 19, and 20 (Appendix C,

Item 25) are improper in light of the class action as presently certified.
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C. Even If Limited Additional Discovery Is Allowed, Plaintiffs’ RFP Is
Overbroad Because It Exceeds The Scope Of Discovery Already Defined By
The Court And Includes No Reasonable Date Limits For Most Requests

In addition to the APA and class action objections asserted above, Plaintiffs’ RFP is

improper because many requests far exceed any reasonable limitation on the proper scope of

discovery under Rule 26.  In particular, Request Nos. 1-3, 5-9, 10-12, 14-17, 19, 20 (Appendix C,

Items 3, 7, 11, 12, 19, 22, 24, 26 and 28) are objectionable as overly broad.  Most of these defy

discovery limits already established by previous decisions of the Court, which makes their

impropriety easy to spot.

Subparagraph 26(b)(1) of the Federal Rules provides in pertinent part that:

Parties may obtain discovery regarding any matter, not privileged, that is
relevant to the claim or defense of any party. . . .  Relevant information need not be
admissible at trial if the discovery appears reasonably calculated to lead to the
discovery of admissible evidence.

Fed. R. Civ. P. 26(b)(1) (emphasis added).  In denying a motion by Plaintiffs to compel discovery

in 2005, the Court stated that “the only ‘live’ claim in this litigation” involves the accounting

mandated by the American Indian Trust Fund Management Reform Act of 1994 (25 U.S.C.

§ 4041 et seq.).  Cobell, 226 F.R.D. at 76.  Consequently, the Court ruled that the “current scope

of this case, and thus of general discovery under Rule 26, is limited to matters relevant to the 

plaintiffs’ statutory claim that the defendants have breached their statutory duty to provide an

accurate accounting of all money in the IIM trust held in trust for the benefit of the plaintiffs . . .

.”  Id. at 79.  Plaintiffs’ RFP ignores this established limitation on discovery in order to seek

documents about such far flung matters as probate proceedings (Request No. 11), cadastral land

surveys (Request No. 20, App. C, Item 28), land title (Request Nos. 1; 20, App. C, Items 19 &

20), land appraisals (Request No. 20, App. C, Item 24), other asset management issues (Request
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Nos. 19; 20, App. C, Item 19, 22 & 24), and even tribal records (Request Nos. 8; 12; 15; 20, App.

C, Items 3, 7, 11 & 26).

The Court has rebuffed Plaintiffs’ previous efforts to expand the scope of discovery to

reach land appraisals and should enforce the same reasonable limits here.  See 226 F.R.D. at 79. 

The Court denied discovery concerning land appraisals because such discovery would delve into

matters of asset management, and claims about how assets were managed are not part of this case. 

Id.; Cobell v. Norton, 220 F.R.D. 106, 109 (D.D.C. 2004) (denying discovery of “appraisal

records for purposes of evaluating management of trust assets” because they “may stray beyond

the scope of the underlying litigation”); Cobell v. Babbitt, 91 F. Supp. 2d 1, 18 (D.D.C. 1999)

(“[A]sset management is not part of this lawsuit . . . .”).  Just as the Court ruled that land appraisal

matters lie beyond the scope of discovery here, all other land management subjects – land title

recordation, land surveys, and similar topics – lie outside the scope of discovery.  Indeed, all

other asset management matters – whether it be proceedings in probate, investigation into a loss

or theft of funds, or investment of deposited funds by the government – involve asset

management topics that lie beyond the sole live claim in this case and, thus, all fall outside the

proper scope of discovery.   Tribal records also lie beyond the proper boundary for discovery. 

Every request in Plaintiffs’ RFP that seeks such irrelevant and needless discovery into non-IIM or

non-accounting matters should be rejected.   

Even as to the accounting documents Plaintiffs seek, most are relevant only to a

consideration of specific, individual historical statements of account, but the October 10, 2007,

hearing will be concerned with the adequacy of the accounting process, not the accuracy of

individual statements of account.  The upcoming hearing in October cannot be what the Court

earlier conceived as a “Phase II” trial, because the accounting work is not complete. 
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Accordingly, individual transaction documentation will not be useful to the October hearing. 

Plaintiffs’ RFP, however, seeks almost every piece of paper generated in connection with the

historical accounting for judgment and per capita accounts, as well as for land-based accounts,

regardless of their actual relevance to the hearing.  It appears that Plaintiffs desire to embark on a

fishing expedition prohibited by Rule 26 in order to reconstruct and review each and every

discrete task of the historical accounting, effectively reenacting the whole undertaking, for self-

selected subsets of the class.  Plaintiffs proffer no basis for relevance, but even if some marginal

relevance existed, the cost of affording the discovery, in terms of time, dollars, and distraction of

employees from their regular duties (including, notably, the accounting itself), far exceeds its

scant probative value.  Therefore, even were this case considered an ordinary civil action,

Plaintiffs’ overreaching discovery demands run afoul of Rule 26 and should be denied.

Finally, many of Plaintiffs’ requests are also unbounded as to time, and thus in many cases

presumably expect Defendants to search a century or more of historical documents for responsive

materials.  Even requests that appear to relate to more contemporary events (such as Request Nos.

4 and 5, which relate to accountings for Judgment and Per Capita accounts) contain no time

limitations, and thus could encompass (and would require a search of) documents created at any

time.  Such requests are overly broad.  In no event should any request require Interior to search

records prior to 1938, as the American Indian Trust Fund Management Reform Act of 1994, Pub.

L. No. 103-412, 108 Stat. 4239 (“1994 Act”) requires Interior to account for funds deposited

“after the Act of June 24, 1938.”  Cobell v. Norton, 240 F.3d 1081, 1102 (D.C. Cir. 2001).  See

Defendants’ Responding Brief Regarding the Nature and Scope of the Historical Accounting at

23-24 (June 11, 2007).  
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D. Several Requests Are Also Improper Because Of The Undue Burden They
Would Impose On Defendants

Certain of the requests propounded in Plaintiffs’ RFP also present formidable and undue

burdens and may be rejected on that basis alone.  Request No. 1, as already noted, seeks

production of every transaction record, every land record, every check, every bookkeeping entry,

as well as every piece of paper that relates to these underlying documents for thirty-eight

individuals named on Appendix A to Plaintiffs’ request.  The request also seeks the same

materials for every “predecessor in interest” of each of the thirty-eight persons appearing on

Appendix A.  Through this one request, Plaintiffs seek to reprise the mammoth document search

undertaken in 1999, which became known as the “Paragraph 19” production.  To summarize, this

is the Court’s own description of that exercise:

Paragraph 19 of the court’s November 27, 1996 First Order of Production
required all of the defendants to produce “[a]ll documents, records, and tangible
things which embody, refer to, or relate to IIM accounts of the five named
plaintiffs or their predecessors in interest.”  First Order of Production of
Information ¶ 19.  This language was proposed to the court by agreement of the
parties.  Transcript of November 27, 1996 Status Call at 3.  As proposed by the
parties, this first order required production “as soon as practicable.”  First Order of
Production of Information at 1. . . .

* * *
The amount of time, effort, and money required to produce

predecessor-in-interest documents, as required by the court’s November 27, 1996
Order as stipulated to by the defendants, can only be categorized as substantial. 
The testimony of every witness that testified on this topic supports that conclusion. 
The defendants in their brief admit that the document production outstanding “is
significant in terms of the time it will take” to produce.  Defendants’ Response at
30.  Arthur Andersen, who the defendants have contracted with to continue the
document production efforts, stated that searching for predecessor documents
could “add a significant amount of time” to the compliance effort, and
unequivocally stated that the process would be “significantly more expensive.” 
Transcript at 560, 564.  Christie, formerly the head of document production for the
Office of Special Trustee, stated that the predecessor search would “greatly”
expand the efforts needed for a document production that would be responsive to
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paragraph 19 of the First Order of Production of Information. 

Cobell v. Babbitt, 37 F. Supp. 2d 6, 19-20 (D.D.C. 1999).  That document production effort

spanned more than two years, required thousands of hours of labor, and total costs exceeding $20

million dollars for the Department of the Interior and Treasury.  Even though Treasury has a

relatively minor role in this case, Treasury’s Document Production Coordinator for this case from

March, 1999 to April, 2003, recounts that Treasury’s “search took 14 months, required research at

37 facilities in 24 cities, considered over 6 billion records, involved the work of 2,200 people, and

cost over $3,900,000.”  Second Declaration of Rita Bratcher ¶ 5 (June 11, 2007) (“Bratcher

Decl.”) (Exhibit A).   The estimated cost to the Department of the Interior for Paragraph 19 was

approximately $20 million.  Declaration of Bert T. Edwards ¶ 6 (June 13, 2007) (Exhibit D).

Much has changed in the document collection and indexing arena since the time of the

Paragraph 19 production, but that does not mean that the request Plaintiffs now propose would be

less substantial.  The scope of the Paragraph 19 production was just the five named Plaintiffs and

an agreed-upon list of their predecessors in interest.  Request No. 1 includes thirty-eight named

individuals, plus an unknown number of predecessors.  Just comparing the five named Plaintiffs

used in Paragraph 19 to the thirty-eight individuals named on Appendix A of Plaintiffs’ RFP

suggests that the new request could be more than seven times bigger in scope.  Bratcher Decl. ¶ 3. 

The unknown number of predecessors only adds to the complexity and breadth.

Declarations from appropriate officials at both the Department of the Interior and the

Department of the Treasury are submitted as exhibits to this Response to demonstrate the

enormous burden that several of Plaintiffs’ requests would impose.  The annexed declarations of

Rita Bratcher and John R. Swales III are submitted on behalf of Treasury (see Exhibits A and B). 

Ms. Bratcher is presently the Assistant Commissioner, Debt Management Services, and has 35
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years experience with the Department of the Treasury, Financial Management Services (“FMS”). 

Bratcher Decl. ¶ 1.  As noted above, she also had extensive experience as Treasury’s Document

Production Coordinator for the Paragraph 19 document production.  Id.  Treasury’s second

declarant, John R. Swales III, is Assistant Commissioner for the Office of Retail Securities of the

Bureau of the Public Debt, who has more than thirty years experience as a Treasury employee,

and who also had experience with the search for savings bonds and marketable securities records

as part of the Paragraph 19 production effort.  Declaration of John R. Swales III ¶ 1 (June 11,

2007) (“Swales Decl.”) (Exhibit B).  

Ross Swimmer, who has served as the Special Trustee for American Indians since 2003,

has executed a declaration that details the enormous effort that the Office of Special Trustee,

which has core responsibility for IIM trust records at the Department of the Interior, would have

to expend if the Interior Defendants are required to fulfill certain of Plaintiffs’ document requests. 

Declaration of Ross Swimmer ¶ 1 (June 12, 2007) (“Swimmer Decl.”) (Exhibit C).  Bert Edwards,

Executive Director of the Office of Historical Trust Accounting (“OHTA”), which is the office in

the Department of the Interior with direct responsibility for the planning and conduct of the

historical accounting of IIM funds, has also executed a declaration attesting to the burden that

several of Plaintiffs’ requests would impose on OHTA and its ability to conduct the historical

accounting.  Declaration of Bert Edwards ¶ 1 (June 13, 2007) (“Edwards Decl.”) (Exhibit D).       

As all of the submitted declarations establish, Plaintiffs’ Request Nos. 1 and 2 seek a vast

volume of records that would entail thousands of hours of labor, cost millions of dollars, and

require months at a minimum to complete.  Special Trustee Swimmer, for example, describes the

many steps needed to identify the individuals and their accounts, and then use that information to



15     Special Trustee Swimmer also notes the added difficulty presented here where
Plaintiffs provided only the names for thirty-eight individuals on their Appendix A.  For one
name on  Appendix A, for example, the Trust Funds Accounting System has forty-six variations. 
Swimmer Decl. ¶ 3.
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begin a search for corresponding records.15  Swimmer Decl. ¶¶ 3-5.  Mr. Swimmer also notes that

“[i]n order to obtain ‘all’ documents relating to the IIM account(s) of the individual, the next

step would be to begin a search for documents at OST, the Bureau of Indian Affairs (BIA),

and the American Indian Records Repository (AIRR) in Lenexa, Kansas.”  Id. ¶ 5.  Of the

151,000 boxes of records housed at the AIRR, about 117,000 contain trust-related records.  Id. ¶¶

6-7.  The Box Index Search System (“BISS”), which is a computer-based index at the “folder

level” can be used to narrow the search for specific responsive records.  Id. ¶ 7.  

To the extent, however, that Plaintiffs seek all related documents, Mr. Swimmer states,

“[i]n order to locate ‘all’ of the documents at AIRR related to the IIM accounts of the persons

named in Plaintiffs’ Appendix A, it might be necessary to search all of the boxes at the American

Indian Records Repository which contain trust or related records.  If the examination of each box

required between 2 and 8 hours, the effort could consume between 234,000 and 936,000

employee hours.”  In addition to the AIRR search, Mr. Swimmer estimates that a search for

responsive documents at OST would require approximately 70,000 employee hours at a cost of

approximately $2.8 million.  Swimmer Decl. ¶ 10.  Mr. Swimmer states that responding to

Request No. 2 presents similar time-consuming burdens, and although somewhat less onerous

than Request No. 1, would still “require approximately 5300 employee hours at a cost of

approximately $225,000” just to search OST’s records.  Id. ¶ 11.  Such an onerous production

request is unduly burdensome.

The declaration of Bert Edwards, the Executive Director of OHTA, provides further
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substantiation of the undue burden that Plaintiffs’ requests, particularly Nos. 1 and 2, would

impose on the Interior Defendants.  Mr. Edwards describes the steps that would likely be involved

in the document search and production effort.  Edwards Decl. ¶¶ 4-6.  He indicates that the search

effort would be complicated by the fact that Plaintiffs have provided only name information. Id. ¶

3.  The complication would be exacerbated by the fact that “there may be several individuals with

the same name.”  Id.  Based on the Interior Department’s expenses for the Paragraph 19

production, together with the vastly expanded number of names included in this request, Mr.

Edwards estimates the cost of production would be approximately $24 million and consume 24

months.  Id. ¶ 7.   Providing documents in response to Request No. 2 would be an additional large

expense.  Id.¶ 8.  

Treasury also would experience an undue burden if required to produce documents

responsive to Request Nos. 1 or 2.  Ms. Bratcher states that Request No. 1 is “nearly identical in

substance and scope to the [previous] Paragraph 19 request,” except the new request could

actually “be more than seven times bigger in scope” due to the greatly expanded number of names

on Appendix A.  Bratcher Decl. ¶ 4-5.  Given the similarity of the Paragraph 19 exercise to the

new requests, Ms. Bratcher considers that experience to be a “useful reference for evaluating the

work, time, and cost that would be involved” here.  Id. ¶ 5.  She describes the search planning that

would be required to target the massive records to review, which she believes would require

several months to prepare.  Id. ¶ 6.  Ms. Bratcher expects that the new search would roughly

approximate some of the Paragraph 19 experience, which had included large tasks such as

approximately 188 million pages of National Archives records, about one billion pages of records

stored at Federal Record Centers in eleven locations; records at Federal Reserve Banks in eight

cities; and as many as three billion check-related records that can only be searched with predicate



16     Because the Department of the Interior administers the IIM accounts for
beneficiaries, and because Treasury does not maintain individual IIM accounts for Interior,
Treasury requires certain identifying information from Interior (known as “predicate
information”) when it conducts a search for account-specific records or information.

17     Request No. 12 states: “Produce any documents related to the deposit to, or
withdrawal from, the 14X6039 account and predecessor or alternative accounts at Treasury and
its agents, fiscal and otherwise, that hold trust funds, including, without limitation, (a)
withdrawals made for the purpose of purchasing Treasury securities, savings bonds and any
other financial instrument, (b) specific securities purchased, (c) specific securities redeemed
including bearer notes and bonds and securities purchased in the names of individual Indians or
the department, bureau superintendents, the Secretary and any other Treasury or Interior official,
or tribe on behalf of  individual Indians, (d) specific deposits of funds made into 14X6039 from
the redemption of such securities and (e) the discount rate, yields, and/or interest related to each
such security.”
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identifying information supplied by the Department of the Interior.16  Id. ¶ 7.  The associated cost

could exceed $3.9 million and “would pose a substantial burden on Treasury.”  See id. ¶ 8; see

also Swales Decl. ¶ 10 (Paragraph 19 search also involved “over 4 billion savings bond records

and review [of] approximately 10,500 reels of microfilm” and “took over 1,550 person-hours to

complete”).  Treasury’s response to Request No. 2 would involve the “same scope search and

take substantially the same effort as that required by Plaintiffs’ Request No. 1,” and would “pose

an unreasonable burden on Treasury” as well.  Id. ¶ 9.

Request Nos. 12 and 19 would pose similar hardships on the Interior Defendants, while

Request No. 8 would impose another undue burden on the Treasury Defendant.  Request No. 12

seeks all documents that are “related” to deposits to or withdrawals from the 14X6039 account at

Treasury.17  Special Trustee Swimmer states that this account “represents the primary operating

account for IIM funds.”  Swimmer Decl. ¶ 12.  Thus, Request No. 12 encompasses 

the initial IIM cash receipt, the investment of those receipts, all disbursements, and
all documents supporting the receipt or disbursement from the account, i.e., leases,
bills of collection, invoices, receipts, deposit tickets, investment transactions, and
other documents "related" to transactions in account 14X6039.  Because of the



18     Request No. 19 states: “Produce any documents which identify or address the actual
or attempted loss, misappropriation or theft of funds of any IIM trust beneficiary, or the improper
payment of any such funds to any person or entity, and any investigation of such loss,
misappropriation, theft or improper payment.”
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very broad description of documents "related to" the account, the category of
potentially responsive documents would include land and resource appraisals,
lease agreements, royalty agreements, distribution information, supporting
financial documents and work tickets, investment trade tickets and supporting
documents, copies of checks, system printouts, regulatory and managerial reports,
account holder statements, financial statements with workpapers, audit
workpapers, and daily and monthly reconciliation files. Indeed, it is difficult to
conceive of a document related to individual Indian monies that would not be
subject to this request.

Id.  Given the breadth of the request, and the fact that between 1985 and 2000, there were

approximately 30 million transactions in the 14X6039 account, Mr. Swimmer estimates that

searching records just going back to 1985 would require 286,000 hours of labor, with the cost of

production about $11.4 million.  Id.  Because these requests contain no time limitation, they

would presumably require the Interior Defendants to search back an indeterminate number of

years for responsive materials. 

Request No. 19 poses a slightly different but no less significant hardship on the Interior

Defendants.18  Trustee Swimmer states that this request is “so broad, and potentially responsive

documents could be discovered in such diverse locations, that it is difficult to estimate the level of

effort that would be necessary to respond.”  Swimmer Decl. ¶ 14.  He notes that the request

appears to include simple correspondence sent to Interior at any time in the history of the IIM

trust complaining about any alleged “impropriety” with an account, and the search for such

responsive documents would entail “searches of various Federal Records Centers in addition to

AIRR.”  Id.  OST also operates a nationwide toll-free help line that receives inquiries and

complaints from beneficiaries.  Those calls generate documents and follow-up tasks, all of which



19     Request No. 8 states:  “Produce all documents related to the disbursement of trust
funds between June 1,1998 and December 31, 1999 not otherwise produced in ¶ 7, above,
including electronic fund transfers and requests for electronic disbursements.”
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would need to be searched in response to Request No. 19.  Id.  Mr. Swimmer also observes that

every “audit or inspection by the Minerals Management Service or the Bureau of Land

Management of the use of and payment for a natural resource might include potentially

responsive documents.”  Id.  Although unable to specify exactly how much time it would take to

conduct these searches, Mr. Swimmer notes that fulfilling such a request “would require a search

for documents by multiple offices of at least seven of the Interior bureaus, which would consume

thousands of employee hours.”  Id.  There can be no doubt the marginal informational value of

these documents is clearly outweighed by the cost involved in searching for and retrieving these

documents.  

The Treasury Defendant also faces an undue burden with respect to Request No. 8.  This

request seeks a large volume of documents relating to thousands of disbursement and investment

transactions for IIM funds.19  Ms. Bratcher describes the burden that Treasury would face if it had

to search for all the documents encompassed by Request No. 8.  Bratcher Decl. at pp. 6-8. 

Treasury estimates “that there are perhaps 300,000 to 500,000 checks” for the relevant Interior

code “for the period specified by the request.”  Id. at 7.  By way of example, Ms. Bratcher notes

that in order to produce 41,000 check copies, a search would take “between four and ten months.” 

Id. at 6-7. Thus, fulfilling Request No. 8 would impose an unreasonable time burden on Treasury,

and would also likely impose on the preparation schedule for the hearing that the Court has

scheduled to commence on October 10, 2007. 

Indeed, as Mr. Swimmer notes in his declaration, responding to these requests in full



20     The large diversion of resources that would be required to respond to these requests
would also prejudice Defendants’ ability to prepare for the upcoming hearing.  Many of the same
accounting and other professionals who will be assisting in the government’s preparation for the
hearing would probably be called upon to assist with any accelerated document search.
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would also have a detrimental effect on regular operations, because the people that OST, for

example, would call upon to find responsive documents include many who also serve

beneficiaries that comprise the plaintiff class.  As Mr. Swimmer states, “Performance of the

regular work of the Office of the Trustee would have to be delayed substantially in order to fulfill

the Plaintiffs' document request.”  Swimmer Decl. ¶ 13.  A similar impact could be expected on

other work that the Department of the Interior and Treasury provide to the public, including

progress on the historical accounting.20  Mr. Edwards echos this concern, “The personnel who

would need to devote themselves to the reproduction of the documents . . .are in many instances

the same personnel whose responsibilities include the historical accounting.”  Id. ¶ 9.  Mr.

Edwards concludes with his concern that “performance of such a large production project would

be likely to delay the completion of the historical accounting by those personnel.”  Id. (emphasis

added).

II. SUBJECT TO AND FULLY RESERVING ALL OBJECTIONS ABOVE,
DEFENDANTS OFFER THE FOLLOWING SPECIFIC RESPONSES TO THE
NUMBERED DOCUMENT REQUESTS

A. Reservation Of Certain Objections

Defendants hereby reserve certain specific objections to each one of the requests in

Plaintiffs’ RFP.  As of the date of this Response, Defendants are not aware that any documents

will be withheld solely on the basis of any these objections, except as expressly noted in the

specific responses that follow in Part II. B.  It is possible, however, that documents subject to one

or more of these objections could come to light at a later date, and Defendants desire to reserve
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these objections for such contingencies:

1. Defendants object to Plaintiffs’ RFP to the extent any request can be construed as

seeking information or documents protected by the attorney-client privilege; work product

doctrine; deliberative process privilege; the right to privacy under applicable law; any joint

defense, common interest or party communications privilege; investigative privilege; or any other

applicable privilege, doctrine or right that would protect or make the information or documents

immune from discovery.  Based on the other numerous objections set forth herein, Defendants do

not presently expect to withhold production based solely upon a claim of privilege and so object

to conducting any privilege review or providing a privilege log in lieu of production but fully

reserve their right to do so if circumstances later warrant.  (Notwithstanding the foregoing, should

Defendants make any inadvertent production hereunder of information protected by any of these

privileges, doctrines, or rights, Defendants reserve their right to assert a privilege and such

production shall not be deemed a waiver of the protections that those privileges, doctrines, or

rights afford.) 

2. Defendants object to Plaintiffs’ RFP to the extent any request seeks disclosure of

confidential personal, employment, or personnel information.  The Requests are improper to the

extent they seek information covered by the Privacy Act of 1974 but outside the scope of the

Order entered November 27, 1996 [Dkt. 16], or the scope of any other applicable statute or order. 

Second, Defendants object to Plaintiffs’ RFP to the extent any request seeks documents

containing confidential business, financial or trade secret information belonging to third parties,

including Tribes, contractors or the regulated community, or information that, if publicly released,

could violate 18 U.S.C. § 1905, cause harm to a third party, or compromise any regulatory or law

enforcement activity of any Defendant.  Finally, Defendants object to these requests to the extent
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they call for production of any document or data, not covered under the April 22, 2005 protective

order [Dkt. 2937], that would result in the unrestricted disclosure of information concerning any

of Defendants’ computer systems or any security measures or countermeasures relating to such

systems that would place the security of such systems at risk.  Defendants, therefore, object to

requests for such documents and refuse to produce such documents unless and until an

appropriate protective order is entered.

3. Defendants object to Plaintiffs’ RFP to the extent any request seeks to require any

Defendant to contact and/or discuss issues in this litigation with class members contrary to court

order.  See Order of December 23, 2002 [Dkt. 1692]; Order of November 17, 2004 [Dkt. 2763]. 

B. Defendants’ Specific Responses To The Enumerated Requests

Without waiving any of the foregoing objections and expressly subject to them,

Defendants respond to each individual request as follows:

Request No. 1.   Produce all documents, records, and tangible things which embody, refer
to or relate to the IIM accounts of the selected IIM beneficiaries listed in Appendix “A” to this
Request and their predecessors-in-interest, including, without limitation, all documents reflecting
the land, title, ownership interests, statements and disbursements for all allotments for which any
of the individuals on Appendix “A” have or had a beneficial interest.

Response: As demonstrated above, this request seeks material that is not relevant to a

claim or defense in the case, much less any part of the hearing set for October 10, 2007, nor is it

reasonably calculated to lead to admissible evidence.  Rather, the entirety of this request seeks

documents concerning individuals who are not among the named class representatives and for

whom Plaintiffs have not even demonstrated class membership.  Their specific circumstances are

not part of the “claims or defenses,” for no one listed in the referenced Appendix is a co-plaintiff,

so the request is also objectionable as overly broad.  The request is also overly broad, because it is

unbounded as to time, and because it seeks documents going beyond that used by the government
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to perform the historical accounting.  Furthermore, Defendants object to the request as vague,

because it provides only names with no other identifying information and no information

whatsoever as to any predecessor in interest.

Alternatively, the Court should deny the request because the de minimis probative value of

the documents is outweighed by the huge costs Defendants would have to incur to fulfill the

request.  Because the Paragraph 19 production previously afforded Plaintiffs access to transaction

documents for the named party-plaintiffs and an agreed-upon list of their predecessors,

Defendants also object to this request as needlessly duplicative and cumulative.  Completion of

this one request would likely require more time to complete than is available prior to the October

10, 2007 hearing.  The declarations attached as Exhibits A-D, further attest to the undue burden

the request would impose on Defendants.  

Request No. 2.   Produce all documents, records, and tangible things which embody, refer
to or relate to the IIM accounts of the selected Judgment and Per Capita beneficiaries listed in
Appendix "B" to this Request.

Response: Defendants incorporate by reference their response to Request No. 1 above.

Request No. 3.   Produce the judgments, agreements or settlements serving as the basis for
establishment of each Judgment or Per Capita account for which an historical statement of
account was prepared and identify all other beneficiaries of such judgments, agreements or
settlements.

Response: This request seeks production of all source documents that provide the

terms for settlement or per capita distributions into any IIM accounts, and improperly poses an

interrogatory requesting that Defendants “identify all other beneficiaries.”  Defendants object to

the interrogatory question as wholly improper in what is supposed to be a Rule 34 document

request and submit that the Court’s limited invitation to consider a proposed document request

did not contemplate interrogatories.  See Tr. at 44.  Defendants oppose the remainder of the



21     For brevity, every objection in this Response on grounds of relevance means an
objection pursuant to Federal Rule of Civil Procedure 26(b)(1) that the matter sought is neither
“relevant to the claim or defense of any party. . . [nor] reasonably calculated to lead to the
discovery of admissible evidence.”  Fed. R. Civ. P. 26(b)(1).
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request on the ground that it seeks documents that are not relevant to the matters that the Court

will likely consider at the hearing on October 10, 2007.21  These documents are not germane to

the accounting process, and there is no proof that any such documents are relevant to the claims

of any named plaintiffs.  Thus, the request is overly broad and seeks documents that are not

relevant to a claim or defense nor reasonably calculated to lead to admissible evidence.

Request No. 4.   Produce any reports, studies, analysis or documents which identify or
address any weaknesses, deficiencies or problems in the accountings for Judgment or Per Capita
accounts.

Response: Defendants object to this request as vague and overly broad in that it is

unbounded as to time and includes “any weaknesses, deficiencies, or problems,” regardless of the

triviality of the “problem” or whether the issue was subsequently remedied or resolved.  It is also

possible that the Interior Defendants’ accounting plan corrected a previous weakness.  It is

unclear what Plaintiffs mean by the term “accountings,” and Defendants will interpret the term to

refer to the preparation of the historical statements of account.  Subject to and fully reserving all

objections, Interior Defendants state that they intend to provide reports by Grant Thornton on

each batch of Judgment and Per Capita accountings performed and CD&L reports on the results

of the accountings as part of the AR that would be responsive to this request.

Request No. 5.   Produce any documents constituting or addressing plans, policies and
procedures for the preparation of accountings for Judgment and Per Capita account holders, and
beneficiaries of Land-Based IIM transactions, including, without limitation, the compiling of
information and calculation of balances for the IIM Trust beneficiaries.
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Response: Defendants object to this request because it is overly broad and seeks

documents that are not relevant to a claim or defense nor reasonably calculated to lead to

admissible evidence.  It is also unclear what Plaintiffs mean by the term “accountings,” and

Defendants will interpret the term to refer to the preparation of the historical statements of

account.  This request seeks production of “all” documents that in any way address the accounting

plans and practices for “all” accounts.  The final clause demonstrates this overbreadth with its

demand that documents concerning the “compiling of information and calculation of balances”

for all IIM trust beneficiaries be included without limitation.  Most every IIM trust beneficiary is

not a party-plaintiff, and so the specifics concerning the preparation of accountings for them are

not relevant to a claim or defense in the case.  The request is also premature to the extent it seeks

documents for accounting work that is in process or not completed.  Subject to and fully reserving

all objections, Interior Defendants state that they expect the AR will contain documents

concerning the adoption of the accounting plan and revisions thereto, which would likely be

responsive to this request.  

Request No. 6.   Produce any reports, reviews, opinions, assessments and studies by
defendants, any accounting or auditing firm or any other contractor or service provider
concerning the quality, feasibility or potential performance of an accounting for Judgment and
Per Capita account holders, or beneficiaries of land-based IIM transactions.

Response: Defendants object to the phrase “potential performance” as vague and

confusing.  Defendants also object to the request on the ground that it is overly broad, because it

is unbounded as to time, and seeks older and superseded documents that are not relevant to the

present historical accounting.  Defendants further object to the extent it seeks any document

containing pre-decisional information that is protected by the deliberative process privilege. 

Opinions or assessments addressing only specific accounts or transactions of unnamed class
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members are also not relevant to a claim or defense in the case, nor are they relevant to the issues

likely to be considered at the October 10, 2007 hearing.  Subject to and fully reserving all

objections, Interior Defendants state that they expect the AR to include certain quality

assessments and like materials that form part of the decision making process for the accounting

plan and its revisions, and that such documents are likely responsive to this request. 

Request No. 7.   Produce all documents related to the Treasury “Study of Check
Negotiation Practices for Office of Trust Funds Management-Issued Checks, Financial
Management Service,” dated May 31, 2000, and all canceled checks, signature cards,
authorizations for disbursement, social service documentation relied on in that study.

Response: This request concerns a Treasury study that was done to understand how

trust fund disbursement checks are negotiated and cleared.  Plaintiffs may desire this discovery in

order to argue that interest on deposited IIM trust funds was somehow underpaid, but that issue –

whether more interest should have been credited – is an asset management issue, and the Court

has already ruled that asset management claims are not part of this case.   The study is not part of

the historical accounting project and does not address any aspect of the Interior Defendants’

accounting plan.  Thus, the request is overly broad and seeks documents that are not relevant to a

claim or defense nor reasonably calculated to lead to admissible evidence.  Defendants also object

to the undefined term “signature card,” as the term has multiple meanings in the banking field. 

Defendants further object to producing documents that either have been provided already to

Plaintiffs or are available to them as a public record; the text of the study cited in this request was

filed in this case as an Exhibit K to Treasury’s Second Quarterly Report, dated July 1, 2000 [Dkt.

510]. 
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Request No. 8.   Produce all documents related to the disbursement of trust funds between
June 1,1998 and December 31, 1999 not otherwise produced in ¶ 7, above, including electronic
fund transfers and requests for electronic disbursements.

Response: This request seeks all transaction documents like those responsive to

Request No. 7 above that were not used in the referenced study, and for this reason, Defendants

incorporate by reference their response to Request No. 7 above.  Furthermore, the request as

worded includes tribal fund disbursements and so is objectionable as overly broad.  To the extent

this request seeks the production of check copies, Treasury estimates that as many as 300,000 to

500,000 checks would need to be pulled and copied for the relevant time period.  Given that

Treasury previously estimated a search time of four to ten months for the production of 41,000

checks, insufficient time remains prior to the October 10, 2007 hearing for Treasury to fulfill this

request and the effort required would impose an unreasonable burden on Treasury.  Declaration of

Rita Bratcher at 6-8 (Exhibit A).  

Request No. 9.   Produce all reports, studies, compilations or analyses of disbursements of
funds to IIM trust beneficiaries.

Response: This request seeks all reports and studies concerning the disbursement of

IIM funds, and so is understood to be requesting reports on studies similar to the one referenced

in Request No. 7.  To this extent, Defendants incorporate by reference their response to Request

No.  7 above.  To the extent this request seeks reports or other documents concerning any

individual disbursements, the request is overly broad and seeks documents that are not relevant to

a claim or defense nor reasonably calculated to lead to admissible evidence, because individual

account matters, especially those pertaining to unnamed class members, are not relevant in any

respect to the hearing set for October 10, 2007.
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Request No. 10.   Produce any documents supporting or relating to the conclusion that
$13 billion in revenue was collected by defendants on behalf of individual Indian trust
beneficiaries as testified to by James Cason in his declaration dated November 10, 2003. 

Response: Defendants object to the request as overly broad to the extent it seeks all

documents “relating to” the referenced statement.  To the extent this request merely seeks the

supporting document(s) on which Associate Deputy Secretary of the Interior, James Cason, relied

for his statement that the IIM trust has had approximately $13 billion in throughput since

inception, Plaintiffs are seeking a NORC report titled, “A Statistical Estimate of Receipts

Credited to IIM Trust Funds,” dated July 30, 2002.  Subject to and fully reserving all objections,

Interior Defendants will provide a copy of that NORC report as part of the AR.  

Request No. 11.   Produce any reports, studies or analyses of delays, weaknesses,
mistakes, inaccuracies, deficiencies or other problems in the probate process for individual
Indian beneficiaries.

Response: This request is overly broad and seeks documents that are not relevant to a

claim or defense in this case, nor reasonably calculated to lead to admissible evidence, because it

seeks discovery into the conduct and administration of the probate process for individual Indian

beneficiaries.  Presumably, Plaintiffs desire to show that probate determinations affecting IIM

accounts and land inheritances cannot be relied upon for accounting purposes.  That argument,

however, is an improper collateral attack on probated estates and poses an issue that is not

properly before this Court.  Plaintiffs’ collateral challenge defies all rules favoring finality of

adjudications and disfavoring collateral challenges.  Indian probate determinations, which

generally conclude one trust relationship and define a new one, are the product of either

administrative proceedings or state judicial proceedings that provide a full measure of due process

to interested parties, as demonstrated in our brief addressing the nature and scope of the historical
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accounting.  See Defendants' Responding Brief Regarding The Nature And Scope Of The

Historical Accounting at 20-22 (June 11, 2007).  Accordingly, no discovery into probate is

appropriate here.

Request No. 12.   Produce any documents related to the deposit to, or withdrawal from,
the14X6039 account and predecessor or alternative accounts at Treasury and its agents, fiscal
and otherwise, that hold trust funds, including, without limitation, (a) withdrawals made for the
purpose of purchasing Treasury securities, savings bonds and any other financial instrument, (b)
specific securities purchased, (c) specific securities redeemed including bearer notes and bonds
and securities purchased in the names of individual Indians or the department, bureau
superintendents, the Secretary and any other Treasury or Interior official, or tribe on behalf of
individual Indians, (d) specific deposits of funds made into 14X6039 from the redemption of such
securities and (e) the discount rate, yields, and/or interest related to each such security.

Response: This requests concerns the 14X6039 account, which is an account through

which deposited IIM trust funds pass.  The request appears to seek investment information

concerning the investment of deposits, but it is so broadly worded that it seeks virtually every

document connected with the use and administration of that account.  This would impose an

undue burden on the Interior Defendants because almost any document relating to IIM income

“relates to the deposit to” the referenced 14X6039 account.  That burden is demonstrated in Part

I. D. above.  Given the request’s emphasis on investments (e.g., yields, discount rates, securities

purchased), it appears that the request seeks documents for the purpose of challenging the amount

of interest that should have been paid on IIM accounts.  To the extent this is the purpose of this

request, it is an asset management issue irrelevant to this case, and Defendants incorporate by

reference their response to Request No. 7 above.  To the extent the request seeks the documents

for any other purpose, whatever trivial probative value they have to the hearing on October 10,

2007, is outweighed by the burdensome cost of identifying, pulling, and producing the vast



-31-

number of documents that would be responsive to this request.  Defendants also object to the

request as overly broad because it is unlimited in time. 

Request No. 13.   Produce any documents related to accruals and imputed income and
interest associated with the 14X6039 account.

Response: This request seeks documents related to Request No. 12 above, and for this

reason, Defendants incorporate by reference their response to Request No. 12 above.  This

request, with its references to the undefined term “imputed” income, appears to seek discovery

into the irrelevant question about what dollar amounts should have been paid to beneficiaries,

which, as demonstrated above, is not a proper inquiry for this case.

Request No. 14.   Produce all opinions prepared by trust counsel (whether an employee of
defendants or an outside counsel) relating to liability (whether direct, contingent, actual, and
potential) for breaches of trust, the application of trust law and duties, and accounting or
alternative remedies.

Response: This request seeks legal opinions by trust counsel on multiple subjects:  (1)

liability for breaches of trust; (2) the application of trust law and duties; and (3) accounting or

alternative remedies.  Defendants interpret this request as seeking formal legal opinions prepared

by the Solicitor of the Department of the Interior or outside counsel specifically engaged to render

trust advice.  

The subject matters for which Plaintiffs seek discovery of opinions of counsel are not,

however, relevant to a claim or defense in this case nor reasonably calculated to lead to

admissible evidence.  The only “liability” for a breach of trust at issue here would necessarily

involve the duty to account, but liability for that breach has already been adjudicated by the Court

at the Phase I trial.  No further discovery on that subject, therefore, is warranted; it is not relevant

to any “live” issue in the case.  The “application of trust law and duties” is both vague and overly
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broad, for the only trust duty actionable here is the duty to account, and that duty, as noted, has

been adjudicated.  For the same reason, a legal opinion of trust counsel about any “alternative

remedy” to the accounting, if such matter even exists, would not be relevant to this case, because

the Court lacks jurisdiction to order alternative relief.  Moreover, Plaintiffs have not demonstrated

that any other trust duty, much less an opinion about it, is at all relevant to the October 10, 2007

hearing.  Defendants further object to the request as overly broad, because it contains no time

limitations as to scope.  

To the extent the request seeks an opinion of counsel issued in support of this particular

litigation (or other litigation) as opposed to advice on trust administration, Defendants object on

the grounds of the privileges applicable to attorney-client communications and to attorney work

product.  Subject to and fully reserving all objections, the Interior Defendants state that an

opinion of trust counsel concerning the historical accounting itself may be relevant, depending on

the particular subject matter and the date of preparation, and the Interior Defendants state that

they will provide, as part of the AR on the accounting plan, certain opinions of trust counsel that

were considered in developing, adopting and revising the historical accounting plan.  

Request No. 15.   Produce any documents, reports, analyses or studies identifying or
discussing weaknesses, deficiencies or problems with the collection of documents at AIIR in
Lenexa, Kansas, the indexing of documents at AIIR, the lack of completeness of records at AIIR
or the results of any tests or evaluations of the usefulness of the AIIR and/or Box Index Search
System.

Response: This request apparently seeks “any” documents that identify or discuss

problems (1) with the American Indian Records Repository (“AIRR” not AIIR), a document

archival facility in Lenexa, Kansas; (2) with the indexing of documents; (3) with any

“completeness” of the records; or (4) with the “usefulness” of Box Index Search System.  The
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request is overly broad in several respects.  First, because a substantial portion of records housed

at Lenexa are non-IIM records (i.e., either non-trust Indian records or tribal records), the request

encompasses storage and retrieval issues that have no bearing on any issue in this case.  Second,

because the request is unlimited in scope, it also encompasses any document that might remark on

specific, sporadic, isolated or trivial problems that are inconsequential, problems that concern

non-trust or non-IIM records, or problems that have already been addressed or resolved.  Third,

because the request is unlimited in time, it encompasses documents that may relate only to

records not within the date range of the historical accounting.  Subject to and fully reserving all

objections, Interior Defendants state that, to the extent any exist, documents that discuss problems

with (1) storage or retrieval of documents at the AIRR, (2) the indexing of documents, (3) any

"completeness" of the records; or (4) the "usefulness" of the Box Index Search System, and that

were considered in developing, adopting, or revising the historical accounting plan, will be

included as part of the AR.

Request No. 16.   Produce any reports, studies, analyses or recommendations prepared by
any accounting, auditing or other firm or contractor regarding the actual or potential
performance of the historical accounting for IIM trust beneficiaries, including, without limitation,
such documents from: (a) Arthur Andersen; (b) CD&L; (c) Grant Thornton LLP; (d) NORC; (e)
KPMG; (f) Deloitte & Touche LLP; (g) Gustavson Associates; (h)Ernst & Young LLP; (I) Bank of
America; (j) Historical Research Associates, Inc.; (k)Morgan, Angel & Associates, LLC; (l)
Hughes & Bentzen; or (m) Upper Mohawk.

Response: Defendants object to the phrase “potential performance” as vague and

confusing.  Defendants also object to the request on the ground that it is overly broad because it is

unbounded as to time and seeks older and superseded documents that are not relevant to the

present historical accounting.   Moreover, reports, recommendations, and the like that address

only specific accounts or transactions of unnamed class members are also not relevant to a claim
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or defense in the case, nor are they pertinent to the issues likely to be considered at the October

10, 2007 hearing.  The huge volume of material that would need to be collected from sites across

the country in order to respond to this request would also an impose an unnecessary burden on the

Interior Defendants.  Subject to and fully reserving all objections, Interior Defendants state that

they expect the AR to include reports and studies responsive to this request that were considered

or used in adopting the accounting plan or revisions thereto.

Request No. 17.   Produce any documents relating to the actual or potential accounting
for any IIM trust beneficiary prepared by or reviewed by any witness who may or will testify at
the October 10, 2007 evidentiary hearing.

Response: Defendants object to this request as both premature and patently

unreasonable.  The request is premature, because Defendants have not yet chosen any witnesses

to testify at the October 10, 2007 hearing, nor have they identified the subject of testimony to be

offered.  This request is also patently unreasonable, because it appears to impose some form of

advance disclosure requirement on all witnesses, whether fact or expert.  Indeed, the request seeks

“any documents . . . prepared or reviewed” by a witness regardless of whether the testimony will

even concern the documents.  No such sweeping disclosure requirement should attach to any fact

or, for that matter, expert witness.  To impose such a requirement could, depending on the

witness, impose a huge document search task, and Plaintiffs have demonstrated no need

whatsoever for such an onerous requirement.

Request No. 18.   Produce the Treasury and GAO settlement packages selected and
reviewed by NORC which are referenced on page 3 of the Twenty-Ninth Quarterly Status Report.

Response: Defendants object to this request to the extent it is cumulative and

duplicative of previous discovery.  “Settlement packages” were previously requested by Plaintiffs



-35-

in 1999, and Defendants invited Plaintiffs to inspect them in 2001.  On December 31, 1999,

Plaintiffs requested “[a]ll audits and reports from the General Accounting Office relating to

allotted Indian trust lands or the IIM Trust Fund or both from the period 1887 to 1999.” 

Plaintiffs’ Sixth Formal Request for Production ¶ 35 (Dec. 31, 1999).  On June 1, 2000,

Defendants served a supplemental response to this specific request, which states:

Request 35 seeks audits or reports of the General Accounting Office of
allotted lands or the IIM Trust Fund.  While not covered by that request, we are
supplementing our response by advising you of audits by the General Accounting
Office and the Department of the Treasury of the accounts of Indian Disbursing
Agents.  Those audits contain information on disbursements to individual Indian
allottees.  Complete sets of these documents are housed at the National Archives II
in College Park, Md.  To the extent that any of these record documents pertain to
the five named Plaintiffs and their predecessors, they are within the scope of the
Paragraph 19 search and will be provided.

* * *
  If you would like to look at the Archives II record collections, it would be

useful for us to meet first so that we can discuss how guided access to them can be
arranged.  Please let me know at your earliest convenience.

 
Letter from David F. Schuey to Keith Harper at 1-2 (June 1, 2000) (Exhibit E hereto).  Since that

letter seven years ago, Defendants are not aware that Plaintiffs ever availed themselves of the

inspection opportunity.  Defendants, thus, object to this new request to the extent that fulfilling it

would require a duplication of effort that could have been accomplished years before the

scheduling of the October 10, 2007 hearing.  Subject to and without waiving any objections,

Defendants state that although they do not plan to include the settlement packages in the AR, they

do intend to include the NORC report referenced in this request. 

Request No.19.   Produce any documents which identify or address the actual or
attempted loss, misappropriation or theft of funds of any IIM trust beneficiary, or the improper
payment of any such funds to any person or entity, and any investigation of such loss,
misappropriation, theft or improper payment.
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Response: This request is overly broad and seeks documents that are not relevant to a

claim or defense in this case, nor reasonably calculated to lead to admissible evidence, because it

seeks discovery into the theft of funds or improper payments of IIM trust funds, as well as the

investigations into such incidents.  A loss of funds, whether due to lax security, waste or

negligence, is an asset management issue.  As demonstrated in Part I above, it is law of the case

that asset management matters lie outside the Court’s limited jurisdiction, Cobell v. Norton, 226

F.R.D. 67, 76-79 (D.D.C. 2005).  Therefore, the subject of this document request falls equally

outside this case.  Defendants also object to this request on privacy grounds that responsive

documents would be likely to identify personnel who were questioned in connection with an

investigation or contain other sensitive, personal information that is not relevant to any claim or

defense in the case and should not be made available for public consumption.  In addition, to the

extent the request seeks production of any documents relating to any ongoing investigation of the

Inspector General of the Department of the Interior or any matters referred for other law

enforcement investigation, Defendants will assert a claim of investigative privilege.   

Request No. 20.   Produce the reports, studies and documents referenced in the Quarterly
Status Reports which are identified in Appendix “C” to this Request:

Response: As a general matter, Defendants respectfully assert that just because a

document or subject is referenced in a Quarterly Report does not automatically make that

document or topic relevant to any evidentiary proceeding.  When Plaintiffs made a similar

assertion earlier in this case, the Court rejected Plaintiffs’ attempt to use the contents of the

Quarterly Reports as a touchstone for determining relevance.  Cobell, 226 F.R.D. at 78- 79
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(observing that not everything reported in the Quarterly Reports concerns the breach of a trust

duty).  Defendants set forth their specific response for each item listed on Appendix C below:

Appendix C, Item 1:  NORC’s reports of the Horton Agency and Coville Agency pilot tests
referenced on page 3 of Quarterly Status Report No. 29.

Response: The referenced document(s) will be provided as part of the AR.

Appendix C, Item 2:  NORC’s analysis referenced in the last paragraph of page 3 of
Quarterly Status Report No. 29 under the heading “Treasury and GAO Settlement Process.”

Response: The referenced document(s) will be provided as part of the AR.

Appendix C, Item 3:   Electronic copy of the Box Index Search System referenced on page
15 of Quarterly Status Report No. 29 regarding the American Indian Records Repository in
Lenexa, Kansas.

Response: Defendants object to this request as vague and confusing.  The Box Index

Search System (“BISS”) is a commercial computer program that Interior has licensed for use in

searching BISS data.  Interior is not licensed to provide copies of the software to third parties.

The data stored on the BISS database can be exported onto CD for retrieval by other means in

search query language (“SQL”) format, but it is unclear whether this request seeks the BISS itself

or only the underlying data.   In any event, Defendants object to producing the data in BISS, on

the grounds that the request is vastly overly broad.  The BISS includes data for all 151,000 boxes

at AIRR, down to a folder level only.  These boxes include non-IIM and non-accounting

documents in addition to the IIM-related materials.  See Declaration of Ross Swimmer, ¶¶ 6, 15

(Exhibit C).   The request is also overly broad to the extent it encompasses information

concerning the records of unnamed class members.  Finally, Plaintiffs’ access to BISS data would

not meaningfully aid their preparation for the October 10, 2007 hearing.  The data constitute an

index that identifies the general contents of boxes stored at the AIRR, to the folder level, and does
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not provide transaction details for accountings nor information concerning how archived

documents have been used in the historical accounting project.  See id. ¶ 15.  Consequently,

Interior Defendants further object to this request on the ground that any indirect or marginal

probative value that could be gained by satisfying this request would be outweighed by its cost.

Appendix C, Item 4:  OIG’s Notice of Findings and Recommendations dated on or about
March 13, 2007 referenced on page 45 of Quarterly Status Report No. 29.

Response: This request seeks a copy of the Inspector General’s findings in connection

with the OIG’s ongoing testing of IT security of the computer systems within the Department of

the Interior.  Defendants object to this request on the ground that IT security – especially current

IT security – is not relevant to any issue concerning the historical accounting project, which

employs off-line systems and has an end date of December 31, 2000.  Thus, this request is neither

relevant to the subject matter of the October 10, 2007 hearing nor is it reasonably calculated to

lead to admissible evidence.  Moreover, the report contains security sensitive information that

should not be disclosed outside the Department of the Interior without sufficient safeguards in

place to assure its confidentiality.

Appendix C, Item 5:  Electronic copy of the Accounting Standards Manual referenced at
the bottom of page 6 of Quarterly Status Report No. 29.

Response: An electronic copy of the referenced document(s) will be provided as part

of the AR.

Appendix C, Item 6:  Report designated GAO-07-295R entitled “Office of Special Trustee
for American Indians: Financial Statement Audit Recommendations and the Audit Follow-up
Process,” referenced on page 10 of Quarterly Status Report No. 29.



22     See  http://indiantrust.com/index.cfm?FuseAction=PressReleases.ViewDetail
&PressRelease_id=173&Month=2&Year=2007 (link on press release goes directly to the GAO’s
copy of the report on the internet) (screen capture from May 21, 2007 annexed hereto as Exhibit
F).
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Response: As indicated by the “GAO” document number in the request, the request

seeks a report published by the Government Accountability Office.  This is a publicly available

document and will not be part of the AR, and Defendants object to producing any documents that

are a matter of public record or otherwise available to Plaintiffs.  Moreover, it appears that

Plaintiffs already have access to the referenced report, based upon Plaintiffs’ February 6, 2007,

Press Release, which is posted on their website and contains a link to the GAO’s electronic copy

of the report.22  

Appendix C, Item 7:  OIG’s 1992 report regarding Palm Springs and OIG’s responses to
the recent congressional inquiries regarding Palm Springs referenced on page 10 of Quarterly
Status Report No. 29.

Response: Defendants object to producing the documents sought by this request.  The

OIG’s 1992 report and subsequent statements concerning the Palm Springs office concern tribal

account record-keeping and lease administration.  Therefore, none of the requested material is

relevant to the accounting for IIM funds or any topic likely to be considered by the Court at the

October 10, 2007 hearing, nor is it reasonably calculated to lead to admissible evidence.  The

Interior Defendants further object to the extent the request seeks responsive documents containing

personnel or personal information protected by the Privacy Act of 1974.   

Appendix C, Item 8:  Any reports on reconciliation work on high-dollar transactions and
on national sample transactions and land-based IIM accounts referenced on page 25 of the
Twenty-Second Quarterly Report.



23     See http://indiantrust.com (link on site’s front page labeled, “Click here for the
government's brochure,” links directly to an Interior site that offers the document) (screen
capture from November 22, 2005 annexed hereto as Exhibit G).
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Response: The referenced document(s) will be provided as part of the AR.

Appendix C, Item 9:  The "Historical Accounting for Indian Monies: A Progress Report"
referenced on page 3 of the Twenty-Third Quarterly Report.

Response: This request seeks production of a document that is not only publicly

available but one that Plaintiffs already possess, as demonstrated by their publication of an

internet link to the same document on their own website over a year ago.23  Defendants generally

object to producing any documents that are a matter of public record or otherwise available to

Plaintiffs, but subject to and reserving all objections, Interior Defendants also state that another

copy of the referenced document was already provided to Plaintiffs as part of the Historical

Accounting Project Document, which was filed May 31, 2007.

Appendix C, Item 10:  The report regarding litigation support accounting project for the
electronic records era (1985-2000) for land-based IIM accounts referenced on page 16 of the

 Twenty-Third Quarterly Report.

Response: Defendants note that this request seeks the same documents as identified in

Item 8 of Appendix C above.  The referenced document(s) will be provided as part of the AR.

Appendix C, Item 11:  The independent auditor’s report on the tribal and other trust funds
and individual monies trust funds financial statements for fiscal years 2004 and 2005 referenced
on page 18 of the Twenty-Fourth Quarterly Report.

Response: The referenced document(s) will be provided as part of the AR.
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Appendix C, Item 12:  All DQ&I trust record and site assessments.

Response: The request seeks Data Quality and Integrity assessments that are broad

administrative assessments undertaken by the Department of the Interior for regions of the Bureau

of Indian Affairs for trust reform purposes.  The scope of the assessments are diverse and include

such activities as the study of office space, administrative backlogs, and document coding

reconciliation.  Such trust reform activities are not relevant for purposes of the October 10, 2007

hearing.  To the extent the documentation concerns DQ&I work performed after December 31,

2000, the information sought is also outside the relevant time period for the historical accounting

and is not relevant to this proceeding. 

Appendix C, Item 13:  The report dated on or about June 23, 2006 by NORC on
meta-analysis study of reconciliations and audits of IIM and tribal funds referenced on page 14 of
the Twenty-Sixth Quarterly Report.

Response: The referenced document(s) will be provided as part of the AR.

 
Appendix C, Item 14:  The reconciliations and audits referenced on page 14 of the

Twenty-Sixth Quarterly Report.

Response: The referenced document(s) will be provided as part of the AR.

  
Appendix C, Item 15:  The studies identified by NORC regarding the soundness of the

trust system referenced on page 14 of the Twenty-Sixth Quarterly Report. 

Response: The referenced document(s) will be provided as part of the AR.

Appendix C, Item 16:  The report by NORC entitled "Reconciliation of the High Dollar
and National Sample Transactions from Land-Based IIM Accounts (All Regions)" referenced on
page Appendix C, Item 5 of the Twenty-Seventh Quarterly Report dated on or about September
30, 2005 and any updates to it, including, without limitation, the memorandum dated on or about
December 31, 2006 referenced on page 3 of the Twenty-Eighth Quarterly Report.
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Response: The referenced document(s) will be provided as part of the AR.

Appendix C, Item 17:  The reports from the independent accounting firm working for
OHTA which was reviewing samples of Treasury and GAO settlement packages which was
referenced on page 3 of the Twenty-Seventh Quarterly Report.  

Response: The referenced document(s) will be provided as part of the AR.

Appendix C, Item 18:  The report from the historical accounting project of IIM accounts
held by the Agua Caliente Indians which was referenced on page 25 of the Eighth Quarterly
Report.  

Response: The referenced project was a pilot project that was not pursued and,

therefore no report was generated. 

Appendix C, Item 19:  The reports from NORC or others contractors as a result of the
land title project referenced on page 28 of the Eighth Status Report. 

Response: This request seeks documents concerning land title and recordation.  Land

title matters are an asset management issue, similar to land appraisals, which the Court has

previously ruled are not proper subjects for discovery in this case, because asset management

issues are not part of this case.  Cobell, 226 F.R.D. at 77-78 (D.D.C. 2005).  Consequently,

Defendants object to this request as being beyond the proper scope of discovery as defined by the

Court under Fed. R. Civ. Rule 26(b).  

Appendix C, Item 20:  Reports from the work regarding land title and record offices
referenced on page 56 of the Tenth Status Report. 

Response: Defendants incorporate by reference their response to Item 19 of Appendix

C above. 

Appendix C, Item 21:  Deloitte & Touche’s reports regarding a historical accounting for
37 IIM land-based accounts in the Eastern Region referenced on page 54 of the Eleventh Status
Report.
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Response: The referenced document(s) will be provided as part of the AR.
 

Appendix C, Item 22:  Reports of Gustavson Associates regarding a pilot study to search
and identify oil and gas records on allotted lands referenced on page 58 of the Eleventh Status
Report.

Response: Defendants object to this request as neither relevant nor reasonably

calculated to lead to admissible evidence to the extent it seeks discovery concerning asset

management issues.  Subject to and fully reserving all objections, the Interior Defendants state

that the referenced document(s) will be provided as part of the AR.

Appendix C, Item 23:  Reports from the contractor regarding the accounting and
reconciliation work referenced on page 22 of Quarterly Status Report No. 20. 

Response: The referenced document(s) will be provided as part of the AR.

 
Appendix C, Item 24:  The independent studies performed by OST regarding appraisals

referenced on page 27 of Quarterly Status Report No. 20.

Response: This request seeks documents concerning appraisals.  The Court has

already ruled that discovery regarding appraisals is improper, because appraisals are an asset

management issue, and asset management is not part of this case.  Cobell, 226 F.R.D. at 77-78. 

Consequently, Defendants object to this request as being beyond the proper scope of discovery as

defined by the Court under Federal Rule of Civil Procedure 26(b). 
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Appendix C, Item 25:  The Treasury report of checks and electronic funds and quality
control reviews referenced on page 18 of Quarterly Status Report No. 17.

Response: This request refers to a large set of data, containing approximately 6.5

million entries of individual check or electronic funds information compiled by Treasury and used

by the Department of the Interior in connection with certain historical accounting activities. 

Defendants object to production of individual transaction information, especially for unnamed

class members, because such information is neither relevant nor reasonably calculated to lead to

admissible evidence for purposes of the October 10, 2007 hearing.  Subject to and fully reserving

all objections, the Interior Defendants will include a copy of a NORC report in the AR that

addresses the data set and its use by Interior. 

Appendix C, Item 26:  Any annual audits and other work performed by third party CPAs
or accounting firms, including the annual trust fund financial audits referenced on page 38 of
Quarterly Status Report No. 16.

Response: The request is objectionable as overly broad in that it includes “any annual

audits and other work,” which would include audits of tribal funds and all other activities

unrelated to the IIM trust funds.  Subject to and fully reserving all objections, Interior Defendants

state that audit reports concerning the IIM trust funds will be provided as part of the AR.

Appendix C, Item 27:  The report dated on or about August 22, 2003 from OHTA’s quality
control contractor referenced on page 28 of Quarterly Status Report No. 15.

Response: Defendants object to this request as vague and confusing, because the page

of the Quarterly Report cited by the request contains no reference to a report as described. 

Moreover, if this request is actually seeking production of the quality control check that was

performed in connection with the Paragraph 19 project, Interior Defendants believe said report
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was previously produced to Plaintiffs and made available through a court filing.  Subject to and

reserving all objections, Interior Defendants state that document is titled, “Report on the quality

control check of historical accounting by Ernst & Young LLP of IIM accounts for four plaintiffs

and their agreed-upon predecessors related to the Cobell et al. v. Norton et al. litigation for U.S.

Department of the Interior, Office of Historical Trust Accounting” (August 22, 2003), and it will

be included in the AR.  

Appendix C, Item 28:  The report or results of the Cadastral Pilot referenced on page 34
of Quarterly Status Report 14.

Response: This request seeks documents concerning land boundary surveys.  Land

boundary matters are an asset management issue, which the Court has previously ruled is not a 

proper subject for discovery.  Cobell, 226 F.R.D. at 77-78.  Consequently, Defendants object to

this request as being beyond the proper scope of discovery as defined by the Court under Rule

26(b). 
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CONCLUSION

For the foregoing reasons, Defendants object to Plaintiffs’ RFP and submit that

Defendants’ provision of relevant documents in the Administrative Record will be sufficient for

Plaintiffs’ purposes in preparing for the October 10, 2007 hearing.

Dated: June 13, 2007 Respectfully submitted,

PETER D. KEISLER
Assistant Attorney General

 MICHAEL F. HERTZ
 Deputy Assistant Attorney General

J. CHRISTOPHER KOHN
  Director

  /s/ Michael J. Quinn                 
ROBERT E. KIRSCHMAN, JR.
Deputy Director
D.C. Bar No. 406635
MICHAEL J. QUINN
Trial Attorney
D.C. Bar No. 401376

   Commercial Litigation Branch
Civil Division
P.O. Box 875
Ben Franklin Station
Washington, D.C. 20044-0875

  Telephone: (202) 616-0328
Facsimile: (202) 514-9163
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Tuesday February 6, 2007

NEW REPORT SHOWS GOVERNMENT FAILURE AT TRUST REFORM
BROWNING, Mont., Feb. 6 -- Elouise Cobell, lead plaintiff in the Cobell vs. Kempthorne class action lawsuit over mismanagement of the 
government-run Indian Trust, issued the following statement after the Government Accountability Office released a new report on the 
government's efforts to resolve long-standing problems with the trust:  

"To no one's surprise, this report shows that the Interior Department continues to be a complete mess in its efforts to clean up the scandal 
that it created decades ago with its well-documented mismanagement of the Indian Trust. It remains ever faithless and in breach of the 
trust duties that the United States government owes to more than 500,000 individual Indian trust beneficiaries."  
"This new report documents that the more than $1 billion the government has spent on its trust reform plan has failed to resolve the most 
basic problems with the trust. Allowing clearly incompetent government officials and their contractors to continue spending taxpayer money 
when it is clear they are unfit for the task, is a deplorable waste of our country's financial resources and further abuses individual Indian 
trust beneficiaries, including Indian children, the elderly, and the infirm. The time has come for somebody else to do the job because 
Interior clearly cannot."  

The GAO report is entitled "Office of Special Trustee for American Indians: Financial Statement Audit Recommendations and the Audit 
Follow-Up Process." GAO-07-295R, January 19.  

It is available at: http://www.gao.gov/cgi-bin/getrpt?GAO-07-295R  

contact: Bill McAllister 703 385-6996 
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receive Indian Trust updates by email. 

your email here...

NOTICE TO CLASS BENEFICIARIES OF 
PLAINTIFFS’ PETITION FOR AN AWARD OF 
ATTORNEYS’ FEES PURSUANT TO THE 
EQUAL ACCESS TO JUSTICE ACT

Please be aware that past and present Individual 
Indian Money ("IIM") Trust account holders may 
be members of a class action lawsuit, Cobell v. 
Norton, No. 1:96CV01285 (D.D.C.) (Judge 
Lamberth). The defendants in this lawsuit, 
Secretary of the United States Department of the 
Interior and the Secretary of the United States 
Department of the Treasury, are the federal 
government's Trustee-Delegates for the IIM Trust. 
The Court in the Cobell case, on December 21, 
1999 ruled that the Department of the Interior 
must provide each IIM Trust beneficiary with a 
complete and accurate accounting of his or her 
IIM Trust account and held further that the 
government was in breach of its trust duties for its 
failure to do so. This ruling was affirmed on 
February 23, 2001 by the United States Court of 
Appeals for the District of Columbia Circuit. 
Based on these significant court victories, the 
named plaintiffs have sought an interim award of 
expenses and attorneys’ fees in the amount of 
$14,528,467.71 under the Equal Access to 
Justice Act (EAJA). Under EAJA, a party that has 
won its case in whole or in part is called the 
“prevailing party” and if the criteria of EAJA are 
met, that party is eligible for an award of 
expenses and attorneys fees paid by the 
government. Such an award, as here, includes 
costs such as attorneys’ fees and fees paid to 
experts. In general, the EAJA award is calculated 
using a reasonable hourly rate and the time 
expended by the individual lawyer or expert. If 
you would like to download a copy of Plaintiffs’ 
Petition for Interim Fees under the Equal Access 
to Justice Act, which was filed on August 17, 
2004, for your review, please click here. If you 
would like to discuss this Petition with plaintiffs’ 
counsel, you may contact class counsel Dennis 
Gingold or Keith Harper at 1-866 785-4166 (toll 
free) or send an e-mail to 
beneficiaryinfo@narf.org. If you would like to 
comment on or object to the Plaintiffs’ Petition for 
Interim Fees, you may make an appropriate filing 
with the United States District Court for the 
District of Columbia, U.S. Courthouse, 333 
Constitution Avenue, Washington, DC 20001, 
pursuant to Federal Rules of Civil Procedure and 
Local Rules. All filings should identify the case, 
Cobell v. Norton, Civ. No. 96-1285 and the 
presiding U.S. District Court Judge, the 
Honorable Royce C. Lamberth. To be considered, 
any comment or objection must be received by 
December 15, 2005. 

Who is telling the truth about the Indian Trust? You decide. 

Check brochures produced by the plaintiffs in Cobell vs. Norton against a taxpayer-
funded brochure produced by Interior Secretary Gale Norton. 

The plaintiffs’ brochure accurately describes the status of Norton’s continuing failures 
to reform the long-broken Indian Trust. The plaintiffs have challenged Secretary Norton 
to submit her brochure to the federal courts for review. 

Click here for the Plaintiff's brochure
Click here for the government's brochure

There is no restriction on oral (spoken) communications between the government and 
Individual Indian trust beneficiaries, including those who wish to sell, exchange, 
convey or convert their Trust land. The U.S. District Court for the District of Columbia 
confirmed this on October 22, 2004; however, written communications from the BIA 
and other bureaus or offices within the Interior Department concerning the sale, 
exchange, conveyance, and conversion of Trust land (and the historical accounting) 
must include a Notice prescribed by the Court.  

Click here to view the Memorandum & Order governing land sales.
224.0 KBs

11/22 Interior secretary downplays FISMA flaws 

11/21 Both sides agree on latest ruling in Indian landowner case; Interior Secretary 
pleased with order giving government more leverage to square accounts

11/21 NORTON PLEADS IGNORANCE AGAIN AND AGAIN DUCKS 
RESPONSIBILITY FOR POOR COMPUTER SECURITY 

11/18 Indian Land Working Group endorse the Cobell plaintiffs as well as the 
appointment of a receiver. 110.6 KBs

11/18 Inspector General Information Technology Status Report. IG again rates DOI's 
information technology security as poor and vulnerable to hackers; Secretary 
Norton claims ignorance of what "adequate security" means despite dozens of 
expert reports and court opinions explaining what that means. 6.7 MBs

11/15 INDIAN PLAINTIFFS: REINSTATE CONTEMPT ORDER AGAINST NORTON 

11/11 COBELL ISSUES CHALLENGE TO INTERIOR DEPARTMENT: TELL THE 
TRUTH 

11/11 THE FACTS V. THE BROCHURE Interior Department Attempts to cover up 
incompetence and fraud in its handling of Individual Indian Money Accounts in 
a glossy new report 1.8 MBs

11/10 Plaintiffs' Response. Plaintiffs respond to Norton's appeals court notice and 
apprise the court that witnesses continue to be retaliated against for their 
testimony in this action. 391.3 KBs

11/10 Plaintiffs' Motion. Plaintiffs move the appeals court for relief from the word 
limits for the upcoming appeal of the district court's July 12, 2005 
memorandum opinion and order. 373.1 KBs

11/09 LAWYERS URGE APPEALS COURT TO LIFT STAY; ALLOW COMPUTER 
SANCTIONS ON TROUBLED INTERIOR COMPUTER SYSTEMS

11/08 Plaintiffs' Opposition. Plaintiffs oppose Norton's effort to stay the IT security 
injunction pending appeal. 2.3 MBs

11/08 Plaintiffs Notice. Plaintiffs submit Mona Infield's declaration which 
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demonstrates that Associate Deputy Secretary, James Cason, has again filed 
materially false and misleading information. 278.3 KBs

11/07 El Paso asks feds to intervene; Pipeline company doesn't believe it needs 
tribe's consent on right of way

11/04 Official: tribal members could miss payments; Judge shut down computer 
system due to hacker fears

11/03 Plaintiffs' Opposition. Plaintiffs oppose Norton's effort to shield Robert Hatfield 
from deposition in these proceedings. 21.2 KBs

11/03 BIA OFFICIAL THREATENS TO WITHHOLD MONEY IN DEFIANCE OF 
JUDGE

10/28 Plaintiffs Notice. Plaintiffs submit a notice to the court of appeals regarding the 
district court's IT security opinion. 99.9 KBs

10/28 Interior's computers ordered disconnected - yet again 

10/25 Plaintiffs' Opposition. Plaintiffs oppose Tipton's efforts to evade giving 
deposition testimony. 15.8 KBs

10/25 For 4th Time, Judge Seeks to Shield Indian Data 

10/24 Plaintiffs Notice. Plaintiffs file a notice with the court of appeals regarding the 
non-effect of the former-Special Master's reports and recommendations.

58.6 KBs

10/22 Tribes owed accounting for lost trust funds; Guest column in Washington State 
Newspaper

10/21 Plaintiffs' Opposition. Plaintiffs oppose contemnors' efforts to block plaintiffs' 
discovery into the Levine retaliation and related matters. 71.1 KBs

10/21 Plaintiffs' Response. Plaintiffs correct DOJ's misunderstanding regarding the 
presence of intrusion detection systems at the DOI-National Business 
Center. 645.0 KBs
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